
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

C y c l e  &  S e a ,  I n c .

for Redeterminat ion of a

of a Determinat ion or a

Sa les  & Use Tax

under Art ic le 28 of the

for  the  Per iod  1 .2 /7 /73  -

o f

o f

the Pet i t ion

AFFIDAVIT OF MAIIING

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon

Cyc le  &  Sea,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a  t rue

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

C y c l e  &  S e a ,  I n c .
P . O .  B o x  5 4 4
Nesconset ,  Ny  L I767

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

._-a
Sworn to before me this

16 th  day  o f  May,  1980.

Defic iency

Refund of

Tax Law

B l 3 1 / 7 6 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

C y c l e  &  S e a ,  I n c .

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon

Sidney Weiss the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Sidney Weiss
Rosenshe in ,  Ne iman & Weiss ,  CpArs
61 Broadway
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative

Sworn to before me this

16 th  day  o f  May,  1980.

the  pe t i t ioner .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Cyc le  &  Sea,  Inc .
P . O .  B o x  5 4 4
Nesconset ,  NY L I767

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) t tg8 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Sidney Weiss
Rosenshe in ,  Ne iman & Weiss ,  CPA's
61 Broadway
New York, NY 10006
Taxing Bureaut s Representat ive



STAIE OF NEW YORK

STATE TA>( COOfiSSTON

In ttte Matter of tlre Application

of

cyclE At{D sEA, INC.

for Revision of a Determination or for
Refi:nd of Sales and Use Taxes under
Articles 28 and 29 of the Tax Iavr for
the Period Decernber L, 1-973 ttrrough
August 3L, L976.

DETERMIT{ATION

Applicant, Qzcle and Sea., Inc., P.o. Box 544, Nescronset, Nevu York 11767,

filed. an application for revision of a det.ennination or for refirnd of sales

and use taxes under Articles 28 and 29 of ttre Tar lanv for ttre period Decernben 1,

1973 through August 31, 1976 (File hb. 2124I).

A srnall claims hearing was held before Artlnrr Johnson, Hearilg Officer,

at the offices of tlre State To< Oonmission, Thlc l^lbrld Ttade Center, Nenr York,

New York, on October 3L, 1979 at 9:15 A.M" applicant alpeared by Sidney

Weiss, CPA. The Audit Division appeared by Ralph J. Vecchio, Ese. (Barry

Breslen, Esq., of counsel).

ISSUE

Whether an audit of applicarrt's books and records by ttre Audit Division

p::operly reflected applicant's additional sales and use tax liabilitlz for ttre

period Decenrber L, 1973 through August 3L, L976.

FIND]NGS OF FACT

1. o:1 October L4, 1977, as ttre result of an audit, ttre Audit Division

issued a ldctice of Determination and Demard for palzment of Sales and Use Ta><es

D:e against applicant, Qrc1e arxl Sea, Inc., and C1yde Britten Mi11er, Irdividually
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and as arr Officer, for the pericd Decsrrber I, 1973 through Argust 3I, Ig76 for

ta<es due of $IL,522.77, plus pernlty and interest of $5,965.7I, for a total

due of  $ I7r488.48.

2. Applicant ocectrted. a consent otending ttre tine within wtrich to

issue an assessnent of sales and use ta><es for the period j-n issue to Decsnber

20,  L977.

3. Applicant is engaged in the retail sale of boats, boat accesscries

and fuel oiI.

4. O: audit, the Atrdit Division found tlnt applicant's retrnrLed nrarlarp

on fuel oi1 was 17.527 percerrt. A ma-rkup test was perforned for fuel oi1

basd on msts and selling prices in effect dr-rring Januaqr, L977, whictr revea.led

a markup of 34 percent. It was necessaq/ for ttre Aldit Division to test a

rpnth not wittrin the audit period because applicarrt did not have fuel oil

sales invoices availabLe for arry otlrer period, ard ttre books and recprds for

the fuel oil business were inadequate for audit purposes. llhe rnarJanp percenLage

of 34 perent applid to fuel oil pr.rchases for ttre ar.rdit period resulted in

additional sales of $88,434.A6.

Ttrc tutdit Division acceptd the acsuracy of applicantt s books and

records with respect to thre sale of boats, notors, accessories, Inrts ard

repairs. Ttre Audit Division disallcnred 73.347 percrsnt of applicarrtrs rqnrEed

non-taxable nptor boat sales, totaling $61,894.98 on ttre gu.ourds that orenption

certificates were not on file.

A review of fixed asset aoquisitions disclosed pr.lrctr,ases subjec{, to

use ta>c of $131050.61. Applicarrt disagrees to ttre use tax asserted on $11,435.98

which was an ancr.lnt capitalized i:r the genenal ledgen as a leasetrold inprwenrent.

Ihe Audit Division was r.nable to ascertajn ttre nattrre of ttre purchase or
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whettrer sales til( was paid by applicarrt arrd, ttrerefore, considered ttre anu:nt

subject to tax.

Ifie Audit Division also for:nd use tax due of $46.74 on e>rpense

purchases arrd sales taxes r.rrdercollected anrrunting to $39.47; trowever, said

ta<es are not at issue.

5. agtplicant presented sr,rbstantial docr.unentarlr enzidence in the form of

a purclrase inrzicice for fuel oil and tlre advertised selling price to strw that

its nnrlcup on fuel oi1 in l"larch, 1976 was 15.77 percerrt.

6. The disallcn^rcd rlon-taxable sales fourd on audit represented the sale

of boats. applicant argiued. that tLIe pr:rchaser is reguired to pay the sales

ta< when thre boat is registered ard, ttrerefore, reasoned ttrat it strould rpt be

h,e1d liable for such taxes sjnce it i^pu1d result in ta>< being collected twice.

7. ftre anpr:nt of $111435.98 referred to irr Finding of Fact "4" was a

palznent for the construction of an addition to applicarrt's place of brrsiness.

William Vita Construction @. 5:erforned Ltre labor and p:ovided al1 materials

in crcnnection with tlre construction, thereby oonstitutjng a capital inprorzenrent

to real property.

@NCLUSICNS OF IAId

A. Ihat the Audit Division's markup of 34 percent is not applicabte to

the periods under audit; ttnt applicant's rnarkup of 15.77 percent irr March,

1976 is a nrcre accurate indication of its nrarla-rp on firel oil during the period

at issue; ttrerefore, since applicarrtrs retrnrted nrarkup on firel oi1 was L7.527

percent, fuel oil sales as recorded in its books ard records and reported on

its sales ta< returns were correct. Acaordingly, tlre additional sales taxes

due of $6'190.38' resulting fron jncreased fuel oi1 sales, are cancelled.
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B. ltrat section 1132 (c) of the Ta< Law specifically provides ttrat it

sha1l be presund that all receipts for prcperty are subject, to tan< urrtil tJre

contrary is established and ttre burden of proving ttrat arry receipt is not

taxable shall be upon tlre person reguired to ollect ta:<; ttrat applicant has

failed to sr-r.stain tiis br:rden of proof ard tlrerefore is liable for tLre sales

taxes ifiposed on disallouied non-taxable sales in accordance witlr section

1133 (e) of the Tax law.

C. That applicantrs trnynent of $111435.98 was for tlre purcLrase of a

capital inprovernent to real propertlz as indicated in Finding of Fact "7"i

therefore, the use tax inposed ttrereon of $800.52 is cancelled.

D. That the application of Clcle ard Sea, Inc., is granted to the

exterrt indicated in Conclusion of Taw "A" alld rrCrr; tlrat tlre Alrdit Division is

hereby directed to nodify ttre }lotice of Deterndnation arxl Dsnancl for Palznent

of Sales and Use Ta(es Dre issued October J4, I977i and ttrat, e><cept as so

granted, the application is in all ottrer respects denied.

DAf,ED: Albarry, Nerrv York STAf,5 TN( COI4MISSIoI{

MAY 1 rr t9g0

COIVIMISSIONER


